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Competition: A Key Principle of Any Update to the Communications Act 

January 31, 2014 

 As the Committee on Energy and Commerce has pointed out, the Communications Act 

has been updated several times since it was originally enacted in 1934, reflecting changes in 

technology, changes in economic theory, and changes in the types of communications services 

demanded by the American public. Underlying each of those updates has been a common 

principle: promoting competition in order to foster the public interest.  This bedrock principle 

has helped to generate tremendous economic and consumer benefits, and remains as important 

today as it has ever been.   

As Congress considers whether further updates to the Communications Act are 

warranted, it must retain and promote the Act’s pro-competitive focus.  In so doing, it should 

bear in mind that the communications ecosystem is not uniformly competitive, due to the 

industry’s history of government-sanctioned monopolies, and that while there is remarkable 

diversity in terms of service providers, network architectures, and customer markets, there 

remain key choke points that impact the operation of the entire ecosystem.  Thus, any update 

must (1) preserve and promote interconnection rights and obligations; (2) ensure access to 

critical competitive inputs, such as infrastructure and other resources, at just, reasonable and non-

discriminatory rates, terms and conditions; and (3) provide for carefully tailored regulatory 



2 
 

oversight and safeguards.1  A pro-competitive communications policy must include all of these 

elements if it is to be successful.  

1. Q:  The current Communications Act is structured around particular services.  Does 
this structure work for the modern communications sector?  If not, around what 
structures or principles should the titles of the Communications Act revolve? 

 

The Act’s service-specific structure was based upon a market in which local, long 

distance, wireless and cable services were largely provided by unrelated entities, with the 

expectation (both tacit and explicit in the Telecommunications Act of 1996) that these distinct 

services would nonetheless compete in myriad product markets. That structure does not reflect 

the economic reality of the current communications sector. Today, a handful of companies 

control critical aspects of the nation’s communications ecosystem. Leveraging their control over 

the core infrastructure of the communications network, these firms have entered and expanded 

into other markets both horizontally and vertically, often, however, without engaging in the 

direct, facilities-based competition that the Communications Act envisioned.2   

                                                           
1 The type of oversight and safeguards will, of course, vary, depending upon different needs – to 
preserve competitive gains already achieved, to encourage nascent competition, or to address 
cases of market failure and/or abuse of market power. 
2 For example, the seven former Baby Bells recombined with each other and with the largest 
independent LECs to form three large, non-geographically overlapping regional carriers; 
acquired nationwide long distance and Internet backbone networks by either purchasing the two 
largest interexchange carriers or merging with a company that included the fourth largest 
interexchange carrier; acquired wireless service providers which, with the help of those 
nationwide networks, are now the two largest by far wireless carriers; and expanded the 
backbone networks to become major broadband service providers. In addition, a few large cable 
companies expanded their local franchises dramatically through a series of mergers and 
acquisitions, and acquired broadcast, voice, video content, and broadband service providers 
(whose products are carried in large part over their cable network infrastructure) to become  
large scale, integrated networks with generally non-overlapping footprints.  Both the RBOCs and 
the cable companies continue to exercise considerable market power over their “middle mile” 
and “last mile” facilities.  
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Whether the Act continues to address specific services, is reformulated to address the 

vertical and horizontal integration that has occurred over the past fifteen years, or is 

reconceptualized to focus on promoting and preserving competition for end users without any 

specific reference to the communications methods utilized, it must address the anti-competitive 

effects of market power and a dominant entity’s control over critical choke points. Where a 

service provider and/or its affiliate is dominant (able to charge excessive rates, to impose 

unreasonable terms, or to engage in other discriminatory or anticompetitive practices), it should 

be subject to rules that offset its market power in cases where competitive market forces prove 

insufficient or are too nascent.  As post-divestiture history has proven, many of the competitive 

inroads achieved over the past 30 years have occurred as a result of statutory and regulatory 

imperatives.3 

2. Q:  What should a modern Communications Act look like?  Which provisions should be 
retained from the existing Act, which provisions need to be adapted for today’s 
communications environment, and which should be eliminated? 

 

The single most important principle of any reform effort should be to retain and 

strengthen the existing Act’s pro-competitive provisions. In particular, provisions relating to the 

key components of the nation’s communications ecosystem, control of which reverberates 

throughout competitive product markets both upstream and downstream (affecting both other 

                                                           
3 Beginning in 1949, the U.S. Department of Justice brought multiple antitrust suits against the 
integrated Bell System operated by AT&T, which held a virtual monopoly over telephone 
service in most of the U.S. In 1982, the U.S. District Court approved an antitrust settlement 
agreement between the Justice Department and AT&T, in which AT&T agreed to split itself into 
seven large local telephone companies (the Regional Bell Operating Companies, or RBOCs) and 
a nationwide long distance carrier, AT&T. This 1984 divestiture benefited consumers by paving 
the way for competition in the long distance market, by helping to ensure that new entrants had 
non-discriminatory access to the local telephone companies’ networks needed to originate and 
terminate interexchange calls. 
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network providers and users), should be retained and enhanced.  These include, for instance, 

provisions requiring interconnection of physical networks and access to bottleneck facilities and 

resources on just, reasonable and non-discriminatory rates, terms and conditions; and grant of 

radio spectrum licenses on a pro-competitive basis (most notably, preventing excessive 

concentration of licenses that could reduce competition in the market for wireless broadband 

services). Without just, reasonable and non-discriminatory interconnection, access, and licensing 

mandates, competition will not flourish, innovation will stagnate, and consumers will be harmed.    

In broad terms, the goals of the Communications Act have been – and should continue to 

be – maintaining and promoting competition for access to communications services (broadcast, 

mobile, enterprise, etc.), and setting forth the rights and obligations of network providers and 

users with respect to critical elements of the communications ecosystem. 

3. Q:  Are the structure and jurisdiction of the FCC in need of change?  How should they 
be tailored to address systemic change in communications? 

 

The FCC currently has broad jurisdictional authority over both telecommunications 

services and information services as recently confirmed by the D.C. Circuit Court, and any 

update to the Communications Act must confirm the FCC’s ability to address issues of market 

power, whether in traditional service areas or in newer information services. Systemic changes in 

communications could render service-specific rules irrelevant.  Any update to the 

Communications Act should continue to give the FCC the authority to develop rules targeted at 

preserving competitive access to critical components of the nation’s communications ecosystem, 

regardless of the particular network architecture tomorrow’s networks take.  Where competition 

associated with these critical communications points does not exist or is not yet self-sustaining, it 

should fall to the FCC to develop interconnection, access, and consumer protection rules; to 
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serve as “cop on the beat” to enforce those rules; and to resolve complaints of anti-competitive 

behavior by entities that control key choke points.4 

4. Q:  As noted, the rapidly evolving nature of technology can make it difficult to legislate 
and regulate communications services.  How do we create a set of laws flexible enough 
to have staying power?  How can the laws be more technology-neutral? 

 

Technological and competitive neutrality must remain core principles of any version of 

the Communications Act. The type of protocol used (e.g., TDM to IP, 3G to 4G to LTE) will 

continue to evolve and any statute that attempts to regulate based on evolving technological 

standards will quickly become outdated. Instead, the law should be designed to ensure that no 

undue benefit is given to a particular carrier or class of carrier, business model, or particular 

technology, and that any burden appropriately reflects the market power exercised by the target 

entity. 

 Certain technological distinctions may continue to be warranted, however. In particular, 

the wireline-wireless distinction has been, and continues to be, justified because of their differing 

economics, differing degrees of retail competition, and different industry structures. Any rewrite 

of the Communications Act should be based on an understanding of the economic differences 

among technologies, and the differing levels of market power that exist because of those 

differences. 

Finally, any update should be sensitive to the ways in which emerging product markets 

within the communications ecosystem could exhibit similar vulnerabilities to market failure or 

the exercise of market power.   

                                                           
4 Indeed, this may require an expansion of the FCC’s authority to address potentially 
unreasonable behavior by entities currently not subject to the FCC’s jurisdiction (e.g., receiver 
manufacturers, to address inter-system interference problems, or end user device manufacturers 
and app developers, to address consumer privacy or safety issues). 
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5. Q:  Does the distinction between information and telecommunications services continue 
to serve a purpose?  If not, how should the two be rationalized? 

 

The distinction between information and telecommunications services is becoming more 

and more blurred not only because of technological developments (voice, a telecommunications 

service, is becoming simply another application carried with non-voice information service 

applications on broadband networks), but also because of gaming of the existing regulatory 

system (carriers attempt to garner the advantages of a given classification while avoiding the 

associated obligations). Rather than focusing on regulatory classifications, any update to the 

Communications Act should set forth, clearly and consistently, the rights and obligations of 

network providers and users.   

 

Conclusion  

Sprint appreciates the opportunity to participate in the Committee’s examination of the 

Communications Act of 1934, as amended. We look forward to working with the Members and 

staff of the Committee to improve the competitiveness of the communications industry and 

further the benefits of competition for American businesses and consumers. 
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January 31, 2014 
 
Hon. Fred Upton 
Chairman  
Energy and Commerce Committee 
US House of Representatives  
2125 Rayburn House Office Building  
Washington, DC 20515 
 
Hon. Greg Walden 
Chairman  
Communications and Technology Subcommittee 
Energy and Commerce Committee 
US House of Representatives  
2125 Rayburn House Office Building  
Washington, DC 20515 
 
Re: Why the US is ahead of Europe in broadband and advice on modernizing the Communications Act 
 
For the last 18 years, I have run an independent consultancy that provides strategic knowledge to help 
mobile operators navigate in a complex world. My client list includes 170 mobile operators in 100 
countries. I know the global communications market intimately.  Some of my better user experiences with 
broadband are in the US, and it’s unfortunate that some Americans think Europe is better. 
 
On the whole Europe is a disaster when it comes to communications and broadband policy.  The misguided 
regulatory approach to hold down end user prices is at odds with an industry which needs scale to get a 
business case for next generation investment. The attempt to make infrastructure based competition 
through regulated initiatives started with optimism but is now a tragedy. Look no further than the fact that 
74 percent of Europeans get their broadband via DSL today.  The EU has some 50 individual copper nets 
and just as many national telecom regulators. The dream of a connected continent is a Utopia. 
 
America has done a better job of achieving the goals that the EU wanted. But I would not credit this to 
enlightened regulation.  Instead I summarize this as a “civil war and three lucky punches”. Some think that 
tough regulation and many players in the telecommunications market are the ways to ensure consumer 
access to advanced telecommunications products and low prices. These people often overlook what 
technology means for competition. 
 
The USA, a country with 317 million people, has an advanced and robust market for telecommunications. 
Just as the US and the Soviet Union had an arms race in the Cold War, American providers are in are 
investing in different technologies with the sole purpose of emerging superior to the others. This investmet, 
some $1.2 trillion since 1996 ($75 billion in 2013 alone) equals nearly a quarter of the world’s total 
annually.  The EU has dropped to less than a fifth of the global outlay in the last decade.  
 
A civil war - The United States has the advantage of being a single market with many people and a common 
language. It took a civil war to keep the country together. When one builds and operates a 
telecommunications company, it is scale that gives economy for investment, not regulation. 
 
Beginning in 1948 the United States started investing in cable TV networks. The decision was not a 
regulatory one, but rather a practical way to ensure that Americans all across the country had easy access 
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to many TV channels. Unbeknownst at the time, this laid the groundwork so that once the Internet and the 
DOCSIS technology innovation were available, it was possible to deliver broadband via cable TV.  
 
A lucky punch - it was not regulation of the cable TV market that made it possible for cable TV operators to 
provide Internet access to their customers. Technological development is the reason why Americans today 
can purchase high speed Internet via cable today. 
 
In the beginning of the mobile era, the Americans focused on CDMA mobile standard while Europeans on 
GSM/UMTS. The Americans lost this round of the global standards war. An operator such as Verizon with a 
large national CDMA network had to admit that the future would be LTE. Phone manufacturers would not 
develop, market or sell cool CDMA phones anymore. In practical terms, Verizon had just two choices: invest 
in LTE or die.  
 
A lucky punch - if CDMA had been the winner, Verizon would have had access to a wide selection of cool 
CDMA smartphones and thus reduce their investments in the network. As CDMA turned out to be a dead 
technology, Verizon had to invest heavily in LTE. This is the reason that the US today has the world's best 
LTE coverage and why Verizon’s competitors have to invest to keep up. This arms race is the result of 
technological progress, not regulation. 
 
The fact that cable TV players can sell broadband, that DSL players can sell TV, and that mobile operators 
can sell LTE all create a robust broadband market. It is providers fighting fiercely for customers and 
investing in their networks that drives competition in the United States.  
 
A lucky punch - It was not regulation that made it possible for classical telecom operators to go from selling 
single play to triple play; it was the technological development. In 1948, no one had any clue that cable TV 
would one day provide broadband or that fixed networks would deliver IPTV or that mobile networks could 
be used for the commercial internet.  
 
A civil war and three lucky punches, not regulation, are probably the reasons why the USA can claim one of 
the most advanced telecom markets. 
 
Put simply the United States is a good example of how technological developments have a greater impact 
on competition than regulatory action. To be sure, regulators have a role to play, but they need to take into 
account how technological developments drive competition and not to think that they know better than 
the market. 
 
Here are my recommendations for your update process. 
 

1. The U.S. and Europe need a “Digital Age” Communications Act.  It’s time to retire outdated 

classifications that apply to obsolete networks. Modernized laws will facilitate dynamic 

competition. 

2. Innovators and consumers deserve a level playing field in the marketplace. New players such as 

Google, Facebook, Microsoft’s Skype, and Netflix should compete for customers on an equal 

footing with the traditional telephone companies. The big challenge is that these over the top (OTT) 

players have favorable terms of business not available to traditional providers. Thus competition 

exist on unfair terms. It’s time to reset the rules of the game so all players compete fairly. 
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3. Competition in telecommunication is not produced by the number of players in the market but by 

the level of technology. Telecom companies that don’t invest in the latest technology are left 

behind in world of convergence and rapid change.   

4. An efficient and effective Communication Act should rely on an robust, ex-post competition driven 

approach. A new telecommunications law should not place restrictions on developing new business 

models. If actors abuse their market position, then there should be swift action to intervene with 

competition/antitrust rules.   

 
Sincerely, 
 
 
 
John Strand 
CEO, Strand Consult  
 



Taxpayers Protection Alliance, 108 N. Alfred Street, Lower Level, Alexandria, Va. 22314 (703) 229-­‐0254
www.protectingtaxpayers.org

Communications Act Update:  Statement from the Taxpayers Protection 
Alliance to the House Energy and Commerce Committee 

January 2014 
 

The Taxpayers Protection Alliance (TPA) believes that the Communications Act is woefully outdated and 
is substandard in its ability to provide the right guidelines for today’s current digital landscape. We thank 
House Energy and Commerce Committee Chairman Fred Upton (R-Mich.) and Communications and 
Technology Subcommittee Chairman Greg Walden (R-Ore.) for allowing TPA to comment on how a 
Communications Act update will be in the best interest of taxpayers, consumers, and businesses. 
 
The manner in which the Communications Act is updated will have a lasting effect on consumers, 
taxpayers, and the regulatory bodies that oversee the process.  Any update should take into account all the 
advancements in the technological arena over the last twenty years, while ensuring that the current rules 
in place that hinder innovation and discourage entrepreneurs are eliminated. Former Federal 
Communications Commissioner (FCC) Commissioner Michael Powell noted in testimony before the 
 Subcommittee on Communications and Technology Committee on Energy and Commerce that, “There is 
a serious threat to innovation and competition when the law confers any regulatory advantage on 
particular technologies, or deregulates not when market forces warrant, but when a favored technology is 
used. Companies facing fierce competition will respond to what consumers want, as providers 
continuously seek to differentiate themselves and their products and services. Their response should not 
be driven, or even affected, by a need to fit a service into a particular regulatory box. A regulatory scheme 
that successfully encourages innovation will not require providers to spend time debating which side of 
the line a service feature puts them on.” 
 
Retransmission consent is one area where the need for a rewrite to the act can be recognized by even the 
most casual observer. Current rules for retransmission consent grant an inherit advantage to broadcasters 
by providing leverage in negotiations with monopoly cable providers and granting broadcasters the right 
to choose between guaranteed carriage or insisting that multichannel video programming distributors 
(cable and satellite providers) obtain and pay for a station’s consent to retransmit the station to local 
subscribers.  
 
Any update to the Communications Act should not be used as a vehicle for increasing the power and 
influence of the FCC over any specific industry. A bipartisan process is the best way to ensure that an 
update to the Communications Act will be revised in a manner similar to reforms when it was last 
updated nearly twenty years ago. Finally, the need for updating the Communications Act must be done in 
an earnest fashion.  There is no need for window dressing and meaningless reforms just to say the law 
was updated.  
 
Lawmakers must come together on issues including retransmission, silos, consumer-industry effects, and 
many others. As technology has become more and more advanced during the last few decades, there 
remains little doubt that an overhaul is needed for the current rules in place in the Communications Act. 
The government shouldn’t be in the business of picking and choosing winners when it comes to any 
industry. The time for action is now and with momentum building for a comprehensive update to the 
Communications Act, TPA is looking forward to contributing to the debate as the process moves forward.



 
  

  
     

   

    
 

     
     

   

     
 
     

  

            
              

          
             

            
          

              
                  

               
               

             
                 

           
              

   

             
         

              
        

            
              

            
   



           
             
         

              
         

          
           

           
            

          
          

           

               
            
  

            
          

   

   

   
      

 















January 31, 2014 
 
 

 
The Honorable Fred Upton 
Chairman 
Committee on Energy and Commerce 
2125 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Henry Waxman 
Ranking Member 
Committee on Energy and Commerce 
2322A Rayburn House Office Building 
Washington, DC 20515 

 
The Honorable Greg Walden 
Chairman, Subcommittee on Communications 
and Technology 
Committee on Energy and Commerce 
2125 Rayburn House Office Building 
Washington, DC 20515 

 
The Honorable Anna Eshoo 
Ranking Member, Subcommittee on 
Communications and Technology 
Committee on Energy and Commerce 
2322A Rayburn House Office Building 
Washington, DC 20515 

 

Chairman Upton and Walden and Ranking Members Waxman and Eshoo:  

TheBlaze appreciates the opportunity to present you with its views on a possible 
Communications Act rewrite.  We look forward to addressing these issues with you over the 
coming months and anxiously await further inquiries into video competition issues.   

Again, thank you for involving us in this collaborative process.  

 

Sincerely,  

 

 

Lynne Costantini  
President of Business Development, TheBlaze  



1. The current Communications Act is structured around particular services. Does this structure work
for the modern communications sector? If not, around what structures or principles should the titles
of the Communications Act revolve?

TheBlaze believes that the siloed approach to the Communications Act has run its course given the rapid
development and adoption of new technologies, platforms and applications. One guiding principle in a
Communications Act rewrite must be technological and platform neutrality. The Internet has and will
continue to fundamentally change how consumers receive voice, data and video services; the siloed
nature of the Communications Act has led to disparate regulatory treatment for similarly situated
services.

As one example in the case of television programming and distribution, MVPDs are prohibited by the
Communications Act from demanding exclusive access to programming as a condition of carriage.
Unfortunately, because the Act (and the Commission) fails to apply the same regulatory treatment to
multichannel video distributors (MVPDs) and online video distributors (“OVDs”), MVPDs are able to use
their market power to require programmers to withhold programming from emerging OVD platforms,
discontinue their internet streams as a condition of carriage, or substantially limit the amount of content
that they can distribute online. This behavior would be expressly prohibited but for a convergence in
distribution technologies that the Communications Act did not envision.

2. What should a modern Communications Act look like? Which provisions should be retained from
the existing Act, which provisions need to be adapted for today’s communications environment, and
which should be eliminated?

Fundamentally TheBlaze believes that consumers engaged in a free market make the best regulators.
To that end, the focus of a Communications Act rewrite should be to ensure and promote competition
and protect against monopolistic and antiNcompetitive behavior. This requires a technologically neutral
approach to regulation and also recognition that incumbent providers (that continue to consolidate) can
and will use their market power to stifle competition. Existing regulations that promote competition and
consumer choice, such as the rules against monopolistic behavior by MVPDs (see 47 USC 536), should be
retained in a Communications Act rewrite.

3. Are the structure and jurisdiction of the FCC in need of change? How should they be tailored to
address systemic change in communications?

The structure of the FCC largely mimics the siloed approach to the 1996 Telecommunications Act. As
technological convergence continues in the communications space, the FCC must adapt. Thus far, the
FCC has met this challenge by properly by assigning Internet delivered video content issues to the Media
Bureau. Any revisions to the structure of the commission should enable this flexibility in the future.

4. As noted, the rapidly evolving nature of technology can make it difficult to legislate and regulate
communications services. How do we create a set of laws flexible enough to have staying power?
How can the laws be more technologyJneutral?

As previously noted, TheBlaze agrees that more (and more specific) regulation does not provide sufficient
flexibility to keep up with an ever changing communications marketplace and that regulations in a
Communications Act rewrite should be kept to minimum. However, the Committee should recognize that
unregulated markets are not necessarily free markets. A Communications Act update should provide



regulators with flexibility to protect emerging technology from incumbent industries with sufficient
market power to stifle competition. Antitrust laws and the court system are inefficient mechanisms for
discouraging these practices. Ultimately, the Communications Act must set up simple “rules of the road”
that prevent anticompetitive behavior.

5. Does the distinction between information and telecommunications services continue to serve a
purpose? If not, how should the two be rationalized?

The distinction between information services and telecommunication services is a regulatory relic that
focuses on the distribution path of a service rather than the functional equivalency of a service to end
users. Continuing to legislate and regulate using this methodology fails to recognize that all digital
telecommunications traffic is comprised of the same 1’s and 0’s. In the opinion of TheBlaze, all digital
content should be treated the same, whether it is delivered via packet switched IP networks or facilities
based cable and satellite systems.



 
 
 
 
 
 
 
 
January 31, 2014 
 
The Honorable Greg Walden    The Honorable Anna Eshoo 
U.S. House of Representatives    U.S. House of Representatives 
2182 Rayburn House Office Building  241 Cannon House Office Building 
Washington, DC 20515    Washington, DC 20515 
 
Dear Chairman Walden and Ranking Member Eshoo: 
 
The Telecommunications Industry Association (TIA), the leading trade association for global 
manufacturers, vendors, and suppliers of information and communications technology, wishes to 
thank you for your efforts towards updating and modernizing the Communications Act.  Please 
find attached TIA’s responses to the questions asked in the initial white paper released by the 
Energy and Commerce Committee on January 8. 
 
We look forward to working with you on this important issue.  For more information, please 
contact Danielle Coffey at  
 
Sincerely,  

 
Grant E. Seiffert 
President 
 
 
 
 
Enc.:  TIA responses to questions in House E&C white paper rel. 1/8/14 
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Telecommunications Industry Association 
 

Communications Act Update 
Responses to Questions from the House Energy and Commerce Committee 

January 31, 2014 
 
 
1. The current Communications Act is structured around particular services. Does this 

structure work for the modern communications sector? If not, around what structures 
or principles should the titles of the Communications Act revolve?  

 
The current structure of the Communications Act does not work effectively for the modern 
communications sector. 
 
Recent technological advances are pointing the way towards a radically different future based 
around very different services, not just those common today.  The advent of miniaturization and 
the rapid reduction in information & communications technology (ICT) equipment costs means a 
future in which nearly everything – home appliances, furniture, automobiles, public spaces & 
property, medical devices, even clothing – will be connected in an “Internet of Things” that will 
transform and enhance the quality of our daily lives.  Indeed, the day may not be far off when the 
majority of communications traffic will not be initiated in response to direct human requests. 
 
What all of these services have in common is a reliance on broadband.  As a result, a modern 
Communications Act should be re-built to focus around the unifying principle of achieving 
universal, reliable, and affordable access to broadband – not just by people but by devices 
themselves.  In doing so, Congress should recognize the successes that a light-touch regulatory 
model for advanced value-added services – today’s “information services” – has led to, and 
preserve this principle going forward. 
 
2. What should a modern Communications Act look like? Which provisions should be 

retained from the existing Act, which provisions need to be adapted for today’s 
communications environment, and which should be eliminated?  

 
The FCC has an important public interest role to play in ensuring that all Americans have access 
to broadband.  Indeed, Congress should articulate and consolidate – perhaps in one title or 
section of the Act – all of the specific public interest objectives it seeks to achieve.  These could 
include, for example: 
 

x Universal high speed broadband service to homes, libraries, and schools; 
x Availability of broadband services in public spaces such as roadways or parks, and for 

public purposes; 
x Reliable emergency communications for services such as 9-1-1, and for public safety 

responders, the realization of the full potential of  a nationwide public safety broadband 
network; 

x Accessibility for those with disabilities. 
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Second, the laws of physics mean that spectrum is limited, so government will continue to play 
an important role in avoiding the “tragedy of the commons” problem whereby spectrum becomes 
unusable.  However, today’s service-specific and balkanized regulations governing spectrum 
allocations need to be overhauled in response to the convergence around broadband.  Moreover, 
the Act should look to the future by accommodating various assignment approaches including 
traditional licensing, unlicensed uses, or emerging hybrid models based on technological 
advances in spectrum sharing. 
 
A national spectrum policy must reflect the following principles to allow the nation’s use of 
radio spectrum to evolve to meet changing demand and innovation: 
 

x Spectrum allocations need to be predictable – identifying demand and changes in 
demand, understanding the pace of radio technology development by platform, and 
planning for the long term are all part of a spectrum policy plan that can support 
predictability for both commercial and government users. 

x For commercial allocations, flexible use policies consistent with baseline technical rules 
that are technology-neutral, has proven to be the best policy. 

x Government allocations of spectrum should be better managed to ensure better usage of 
scarce spectrum resources for all users. 

x Policies should encourage more efficient use of spectrum where technically and 
economically feasible. 

x In cases where band sharing is technically and economically possible, policies must 
advance good engineering practice to best support an environment that protects those 
with superior spectrum rights from harmful interference.  

 
Third, the FCC’s regulatory authority should be connected directly to achieving the specific end-
user objectives set forth by Congress.  Intermediary regulations – whether imposed by the 
agency or by statute – should be eliminated.  For example, the current Act’s mandates regarding 
provider-to-provider issues such as interconnection need to be re-evaluated in the context of the 
IP transition, since the nature of technology means that such regulations may always lag behind 
business models and changes in consumer demand. 
 
Instead, the FCC’s role should be to regulate with a light touch, much as it presently does in the 
information services space.  It should intervene only in cases where demonstrable evidence 
shows a disruption to the ecosystem in which industry can continue to innovate, consumers are 
protected, and Congress’ specific user-facing objectives are achieved.  Indeed, the initial 
response to the D.C. Circuit’s recent decision from Internet service providers was to express their 
continued commitment to maintaining an open Internet, which is not surprising since the current 
dynamic ecosystem serves the long-term economic interest of all concerned.  Market forces 
should be allowed to operate more smoothly in responding to changes in content delivery 
models, including the establishment of more transparent and efficient secondary markets. 
 
Fourth, although forward-looking legislation will always be difficult in such a rapidly-evolving 
marketplace, there may be specific things Congress can do to (literally) pave the way to the 



 

3 

future.  For example, “dig-once” legislation would requires empty conduits for 
telecommunications to be incorporated into road construction and other public infrastructure 
projects.  Over time, this simple policy could greatly decrease network deployment costs while 
facilitating future technologies such as intelligent transportation systems. 
 
3. Are the structure and jurisdiction of the FCC in need of change? How should they be 

tailored to address systemic change in communications?  
 
First, Congress need not, and should not, dictate the internal organizational structure of the FCC.  
The Communications Act wisely grants significant discretion to the Commission itself (and to its 
chairman) to organize the agency in a manner best suited to achieve the statutory objectives 
established by Congress.  For example, Chairman Michael Powell merged the former Mass 
Media and Cable Bureaus into one Media Bureau, reflecting the commonalities in the underlying 
content delivery.  Undoubtedly a future Communications Act may lead to an eventual re-
structuring within the agency to better align with its assigned statutory objectives. 
 
Second, Congress should improve spectrum management broadly, including both government 
and private uses of spectrum.  To begin with, Congress should clarify the jurisdiction of various 
agencies, including both the FCC and NTIA, regarding management of the entire 
electromagnetic spectrum.  Large portions of spectrum are currently used for federal government 
or other public purposes, and better management of all the nation’s spectrum resources is needed 
to meet ever-increasing demand today and in the future “Internet of Things.”  As things stand, 
even a spectrum inventory remains a challenging task, but a forward-looking Communications 
Act that is simpler, more transparent, and clarifies agency roles would greatly facilitate more 
efficient spectrum use.  Congress should also allocate a small fraction of future spectrum auction 
revenues towards better spectrum management and towards (currently underfunded) 
telecommunications R&D efforts on topics like spectrum sharing. 
 
4. As noted, the rapidly evolving nature of technology can make it difficult to legislate and 

regulate communications services. How do we create a set of laws flexible enough to 
have staying power? How can the laws be more technology-neutral?  

 
First, Congress should generally refrain from micro-management of technical issues.  The 
current Communications Act wisely charges the FCC to resolve detailed technical matters, 
including issues such as radio interference and the interconnection of devices to networks.  
Continuing with those two specific examples, legislative mandates on receiver standards or the 
interoperability of devices are not appropriate.  Rather, much better solutions would come from 
simpler and more transparent spectrum management in the first place, or by focusing on whether 
Congress’ specific public interest objectives regarding universal access to new technologies are 
being achieved, respectively. 
 
Second, with the FCC expected to play an important role even under a future Communications 
Act, Congress should enhance the quality of the FCC’s work through process reform legislation.  
Indeed, the House Energy and Commerce Committee recently advanced meaningful and 
bipartisan legislation.  Another useful proposal once championed by former Sen. Olympia Snowe 
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would allow each FCC commissioner to hire a technical staff member, likely sharpening the 
quality of technical discussions and debates within the agency prior to formulation of final rules. 
 
Third, adopting a set of laws based around the general principle of broadband, rather than 
regulatory silos based on legacy services, will go far towards ensuring the laws’ staying power.  
A legislative focus on specific, well-defined public interest objectives will ultimately prove more 
durable in achieving those objectives as technology evolves, rather than an approach which 
micro-manages how content providers, network operators, and customers should relate to each 
other. 
 
5. Does the distinction between information and telecommunications services continue to 

serve a purpose? If not, how should the two be rationalized?  
 
In a broadband-oriented world, the legacy distinction between information and 
telecommunications services will no longer serve a useful purpose. 
 
The distinction between information and telecommunications services – or “basic” and 
“enhanced” services – at one time provided a very useful framework to distinguish services 
furnished by regulated communication networks from emerging “data processing services.”  This 
division focused on a technological difference between circuit / message switching and data 
processing.  The policy succeeded in allowing new value-added services that required 
telecommunications transport to be introduced free from the encumbrances of regulation or 
legacy carrier market power.  Indeed, its success facilitated the rapid adoption of the Internet in 
the U.S. 
 
However, as a matter of basic technology, that once-useful distinction between circuit / message 
switching and data processing is no longer relevant in a broadband world in which all 
communications traffic is delivered via Internet Protocol.  As a result, services going forward 
will likely look more like “information services” than “telecommunications services,” at least as 
those terms were envisioned in 1996. 
 
This blurring of the lines and increasing competitiveness of telecommunications markets also 
permits a reevaluation of the extent to which legacy regulation is still required.  The market for 
broadband is highly competitive, with most consumers having access to various modes of 
broadband service delivery and new communications technologies constantly being developed.  
Going forward, a unified light-touch model for regulation should be focused on ensuring 
universal, reliable, and affordable access to broadband – both by people and by devices 
themselves – which ensuring that advanced value-added services can continue to facilitate 
innovation as they have done under the current light-touch model. 
 



 
 

VIA EMAIL 
 
January 31, 2014 
 
 
 
Hon. Fred Upton 
Chairman, Committee on Energy and Commerce 
Hon. Greg Walden 
Chairman, Subcommittee on Communications and Technology 
2125 Rayburn House Office Building 
Washington, DC 20515 
 
Hon. Henry Waxman 
Ranking Member, Committee on Energy and Commerce 
Hon. Anna Eshoo 
Ranking Member, Subcommittee on Communications and Technology 
2322A Rayburn House Office Building 
Washington, DC 20515 
 
Dear Chairmen Upton and Walden and Ranking Members Waxman and Eshoo: 
 
TiVo appreciates this opportunity to share its views on the Committee’s first white paper 
issued January 8, 2014 as part of the multi-year effort to review and update the 
Communications Act.  The Energy and Commerce Committee, and Chairman Upton and 
Chairman Walden in particular, are to be commended for launching the Communications Act 
review process.   Assessing whether statutes are up to date and continuing to serve their 
intended purpose is an important Congressional function.    
 
Question Two of the white paper asks:  “Which provisions should be retained from the 
existing Act, which provisions need to be adapted for today’s communications environment, 
and which should be eliminated?” 
 
Although this is a broad question, TiVo will limit its comments to Section 629 of the 1996 
Telecommunications Act.  As a leading innovator providing video products, TiVo strongly 
urges the Committee to maintain Section 629 of the Communications Act.  The goals of this 
provision remain as important today as ever:  to unlock innovation in the set top box market 
and allow consumers to have a choice of video services and devices, including the choice of 
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user interfaces used to enjoy the video services to which they subscribe on the devices of their 
choice. 
 
Section 629 has resulted in direct benefits to consumers by providing them with a retail 
alternative to leasing a set top box from their cable provider using a CableCARD.  The 
CableCARD standard has also facilitated the emergence of additional set-top box vendors to 
provide choices for small cable operators – breaking the previous duopoly in cable set-top box 
vendors.  Although, for a variety of reasons, the CableCARD scheme implemented by the 
Federal Communications Commission has not fulfilled the goals of Section 629, it does not 
mean that the policy objectives are outdated or should be abandoned.  A transition to 
delivering video programming over Internet Protocol (“IP”) provides an opportunity to create 
a successor to CableCARD that provides consumer choice in video services and devices far 
beyond the level achieved by the current CableCARD scheme.  Without Section 629, 
however, the competitive potential of IP standards is unlikely to be fulfilled.  Absent a 
Congressional directive to allow consumers to use retail devices to access multichannel video 
programming on the device and the user interface of their choice, consumers are unlikely to 
have such choice despite the fact that the transition to IP-based delivery of multichannel video 
channels can facilitate such choice. 
   
The creation of a successor to CableCARD will take time.  During this transition, the choice 
available to consumers today should not be undermined.  Until such a successor solution is 
widely available, the current CableCARD scheme implementing Section 629 must be 
maintained as it is the only national solution available today guaranteeing that consumers have 
access to cable signals in a retail device. 
 
TiVo welcomes the opportunity to participate in this process to review and update the 
Communications Act, and looks forward to working with the Committee and other 
stakeholders to achieve a pro-consumer, pro-competitive outcome. 
 
Sincerely, 
 
Matthew Zinn, 
Senior Vice President, General Counsel, 
Secretary & Chief Privacy Officer 
TiVo Inc. 
 
 



T-MOBILE USA, INC. RESPONSE TO HOUSE WHITE PAPER ON
MODERNIZING THE COMMUNICATIONS ACT

T-Mobile USA, Inc. (“T-Mobile”)1/ submits the following response to the White Paper

released by the House Committee on Energy and Commerce (“Committee”) on January 8, 2014,

seeking comment on modernizing the Communications Act of 1934, as amended (the “Act”).2/

I. INTRODUCTION

As the fourth largest wireless carrier in the United States, T-Mobile, including the

MetroPCS brand, offers nationwide wireless voice, text, and data services to approximately 46.7

million subscribers and provides products and services through over 70,000 points of

distribution.3/ T-Mobile has been busy recently, strengthening its brand with its “Un-Carrier”

strategy and network modernization effort, and its endeavors are beginning to bear fruit. T-

Mobile’s 4G Long-Term Evolution (“LTE”) network is now the fastest in the country and

extends to 273 metropolitan areas covering 209 million people.4/ T-Mobile has also

preliminarily reported that in the fourth quarter of 2013 it has added 1.645 million net customers,

including 869,000 branded post-paid net additions, 112,000 branded pre-paid net additions, and

664,000 wholesale net customer additions.5/

1/ T-Mobile USA, Inc. is a wholly-owned subsidiary of T-Mobile US, Inc., a publicly traded
company.
2/ See House Committee on Energy and Commerce, Modernizing the Communications Act (Jan. 8,
2014) (“White Paper”), available at
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/analysis/CommAct
Update/20140108WhitePaper.pdf; 47 U.S.C. § 151 et seq.
3/ See T-Mobile News Release, T-Mobile US Reports Preliminary Fourth Quarter 2013 Customer
Results (Jan. 8, 2014) (“T-Mobile Q4 Press Release”), available at http://newsroom.t-
mobile.com/phoenix.zhtml?c=251624&p=irol-newsArticle&ID=1889189&highlight=.
4/ See T-Mobile News Release, Customer Data Proves T-Mobile Network Now Fastest 4G LTE in
the U.S. (Jan. 8, 2014), available at http://newsroom.t-mobile.com/phoenix.zhtml?c=251624&p=irol-
newsArticle&ID=1889173&highlight=.
5/ See T-Mobile Q4 Press Release. T-Mobile expects to release full fourth quarter results on
February 25, 2014.
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While T-Mobile continues to achieve success under the current statutory regime, the

Communications Act can even better promote innovation and competition. As the White Paper

recognizes, the Communications Act was initially created to regulate wireline providers and

broadcasters and was modeled “on the assumption of a utility-like natural monopoly.”6/

Amendments to the Act have shifted away from this presumption, but the Act has preserved its

basic structure, with each Title governing a specific sector of the communications market; the

Act has struggled to keep up with technological developments.

Today’s communications market features technological convergence, and multiple

providers now offer many different services, with new services being created all the time. For

example, mobile wireless services – which did not exist when the Act was written – have been

displacing legacy wireline services – once comprehensively regulated by the Act – at an

increasing pace.7/ Moreover, mobile wireless services are not just displacing legacy wireline

services. They are also beginning to satisfy the video demands once met only by traditional

television services.8/ The Act’s presumption that a particular Title will neatly cover the

regulatory landscape for a service offering is no longer accurate.

6/ White Paper at 1; see also 47 U.S.C. § 151.
7/ See Stephen J. Blumberg and Julian V. Luke, Wireless Substitution: Early Release of Estimates
from the National Health Interview Survey, January-June 2013, at 1 (Dec. 2013), available at
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201312.pdf (reporting that the number of
American homes with only wireless telephones continues to grow and that two in every five American
homes had only wireless telephones during the first half of 2013).
8/ See, e.g., Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993;
Annual Report and Analysis of Competitive Market Conditions with Respect to Mobile Wireless,
Including Commercial Mobile Services, Sixteenth Report, 28 FCC Rcd 3700, ¶ 262 (2013) (reporting that
“[t]he largest amount of mobile data traffic during the second half of 2011 was generated by streaming
video”); Cisco, Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update, 2012–
2017, at 10 (Feb. 2013) (“Cisco Report”), available at
http://www.cisco.com/en/US/solutions/collateral/ns341/ns525/ns537/ns705/ns827/white_paper_c11-
520862.pdf (estimating that “mobile video will generate much of the mobile traffic growth through
2017”).
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The positive result of this technological development and convergence is multiple

providers of different types of communications services. In order to recognize this multi-

provider environment, the Act must be refocused from a “utility-like natural monopoly” structure

to one focused on promoting competition, eliminating barriers and ensuring access and network

interconnection capabilities, regardless of the technology a provider employs. The Commission

must also be able to continue to address spectrum use in a way that promotes competition and

innovation. Congress has already helped enhance cross-service consideration of spectrum use by

adopting the Spectrum Act,9/ which gives the FCC the authority to auction broadcast spectrum

for wireless services and explicitly recognizes the Commission’s authority to limit spectrum

aggregation to protect and promote competition.10/ In order to facilitate the nationwide

communications system the Act was originally intended to promote, a revised Act should

promote a uniform set of federal rules. This is especially important for the wireless marketplace,

given that wireless services seamlessly cross state boundaries. Finally, while the Act should

provide the Commission with sufficient administrative flexibility, it should consider

reorganization to match the revised Act.

II. THE ACT SHOULD BE TECHNOLOGY NEUTRAL WHERE POSSIBLE

The White Paper points out that the Communications Act is divided into separate Titles

based on specific network technologies and services, with each Title containing different

approaches to definitions and regulations.11/ Therefore, a revised Act should be technology-

agnostic where possible, continuing to adhere to the values such as competition, consumer

protection, universal access, and public safety, regardless of the platform.

9/ See Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96, 126 Stat. 156
(2012), codified at 47 U.S.C. § 1401 et seq. (“Spectrum Act”).
10/ See id. § 6404; 47 U.S.C. § 309(j)(17)(B).
11/ See White Paper at 3.
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While providers’ obligations should generally be technology-neutral, they should take

into account differences when necessary, in order to promote competition and control

bottlenecks. For example, as the Commission continues to evaluate its options to regulate

Internet services, it must recognize that wireless carriers manage traffic differently than landline

providers. As T-Mobile previously explained, wireless providers must have the necessary

network management tools, including usage-based pricing, traffic shaping, and others, to ensure

a high-quality consumer experience and the safety and integrity of their networks.12/ The FCC

recognized these important differences between wireless and wireline services in its original “net

neutrality” rules,13/ and any replacement rules the FCC adopts in the wake of the D.C. Circuit’s

recent decision on those rules should similarly reflect the unique characteristics of wireless

systems and spectrum requirements and include a light regulatory touch.14/

III. THE ACT SHOULD PROVIDE ENHANCED FOCUS ON SPECTRUM

Because spectrum resources are limited, the Commission must continue to have the tools

to manage spectrum availability and use in order to ensure that American consumers and the

economy as a whole continues to benefit from a competitive wireless market. First, that means

under its more general authority over competition, the Act must, as noted below, continue to

recognize the FCC’s authority to regulate the amount and type of spectrum that providers hold.

Congress should also retain the FCC’s authority to auction spectrum.

12/ See Comments of T-Mobile USA, Inc., GN Docket No. 09-191 and WC Docket No. 07-52, at 2-3
(filed Oct. 12, 2010).
13/ See Preserving the Open Internet; Broadband Industry Practices, Report and Order, 25 FCC Rcd
17905, ¶ 86 (2010) (“We also acknowledge that reasonable network management practices may differ
across platforms.”); id. ¶ 94 (“[M]obile broadband presents special considerations that suggest differences
in how and when open Internet protections should apply.”).
14/ See Verizon v. FCC, ___ F.3d ___ (D.C. Cir. 2014).
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Second, the Act should specifically provide, in a separate service-neutral Title, sufficient

authority for the Commission to promote how spectrum should be utilized to ensure its best and

highest use. As the demand for wireless capacity continues to skyrocket,15/ it is imperative that

the Commission have the continued ability to manage and reallocate spectrum resources from

outdated or simply less valuable operations to new, innovative, and more valuable services and

the authority to provide incentives to licensees to repurpose spectrum to use new technology.

Similarly, under a revised Act that recognizes the centrality of spectrum management, the FCC

should continue to have the tools to promote efficient spectrum use across services, mandating,

where appropriate, the adoption of new technologies so that inefficient antiquated systems do not

continue to use spectrum that can better serve the public interest in other applications. For

instance, as the White Paper recognizes, the shift in broadcast television from analog to more

efficient digital transmissions freed up valuable spectrum for commercial wireless services and

public safety communications and brought in a total of $19.5 billion in proceeds.16/ A Title

governing spectrum use would also provide the FCC with continued authority to adopt licensing

and technical regulations, regardless of the spectrum-based service provided.

IV. THE ACT SHOULD CONTINUE TO PROVIDE THE FCC WITH AUTHORITY
TO PROMOTE COMPETITION AND CONTROL BOTTLENECKS

As a general matter, a light regulatory approach to the communications industry is best.

There should be less regulation where there is more competition, and the Commission should not

regulate where the marketplace is working effectively. While T-Mobile does not support

increased regulation in general or technical mandates in particular, regulatory intervention is

sometimes required to ensure a competitive marketplace. The Act should continue to provide,

15/ See Cisco Report at 3 (predicting that from 2012 levels, global mobile data traffic will increase
13-fold by 2017).
16/ See White Paper at 2.
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across different technologies, the Commission with authority to establish a framework to

promote competition and to take action to prevent carriers from dominating the marketplace.

While the antitrust laws provide important competitive safeguards, the Commission must have

the authority to proactively address competition in wireless markets even in circumstances where

the ex-post antitrust (and other) laws may not apply. The promotion of competition may be

contained in a separate Title of the Act and should manifest itself in several ways.

First, it is important for the Communications Act to continue to provide the FCC with

authority to impose limits on the amount and type of spectrum that providers can acquire through

auctions and secondary market transactions in order to prevent market dominance. The

Commission must continue to have the authority to establish a framework over spectrum to

promote competition and to take action to prevent carriers from gaining an unfair competitive

advantage. Spectrum is a finite resource, and the FCC must have clear authority to regulate in

this area.

Second, because the marketplace is now characterized by multiple providers, with each

sometimes servicing just a segment of the Nation’s communications network, the Commission’s

regulatory framework should include the authority to prescribe behavior between and among

providers where the marketplace is not providing those opportunities, as well as the authority to

enact remedies where the prescription is not being followed. For instance, Section 332(c)(1)(B)

of the Act offers the FCC broad authority to regulate the conduct of the dominant wireless

providers with respect to matters such as interconnection.17/ The Commission should retain this

authority to oversee competitive interconnection arrangements among carriers as the IP transition

occurs so that consumers get the benefit of all components of the communications ecosystem.

17/ See 47 U.S.C. § 332(c)(1)(B).
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The change to an IP-based network should not affect the important protection that consumers

receive from carriers’ interconnection obligations. The FCC should also retain its authority to

ensure that carriers adhere to current and future roaming rules and have the discretion to impose

fines, forfeitures, or other appropriate remedies when necessary.18/

V. THE ACT SHOULD PROMOTE A NATIONWIDE, UNIFORM REGULATORY
SCHEME

In an era of global roaming, the telecommunications industry is becoming increasingly

national in scope. Congress therefore should not subject providers to a patchwork of regulatory

schemes across the country by State and local governments. Instead, the Act should include a

comprehensive national framework that applies across all jurisdictions for providers of wireless

services.

As part of the promotion of a nationwide communications system, Section 332 of the Act

places limitations on State and local government regulation of the placement of antennas for

wireless facilities. In the Spectrum Act,19/ Congress strengthened those limits by adopting

Section 6409(a), which, among other things, is designed to streamline the collocation process by

requiring State and local approval of certain requests. However, as the FCC recently recognized

by its issuance of a Notice of Proposed Rule Making,20/ the newly added provisions of the Act

leave questions that may be interpreted adversely to wireless carriers in ways that negatively

impact their ability to deploy broadband in the public interest. Congress should continue the

trend of strengthening federal regulation over communications systems including tower siting. It

18/ See Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers and
Other Providers of Mobile Data Services, Second Report and Order, 26 FCC Rcd 5411, ¶¶ 63-64 (2011),
aff’d sub nom. Cellco P’ship v. FCC, 700 F.3d 534 (D.C. Cir. 2012) (explaining that imposition of the
FCC’s data roaming rule is supported by 47 U.S.C. §§ 301, 303, 304, 309, 316, 1302).
19/ See Spectrum Act § 6409(a).
20/ See Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, et
al., Notice of Proposed Rulemaking, 28 FCC Rcd 14238 (2013).
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could, for instance, better define the scope of collocation rights and establish timelines for

responses from State and local authorities under Section 6409(a).

In order to facilitate a truly nationwide, reliable, and robust communications system,

Congress should more broadly promote a uniform framework for the regulation of wireless

services. In the wireless context, Section 332(c)(3) of the Act preempts State and local rate and

entry regulation of wireless carriers, but preserves State authority over undefined “other terms

and conditions” of commercial mobile radio services.21/ State commissions and other entities

have attempted to use that preservation of authority to regulate wireless services in ways that are

impractical for companies operating at a national scale. In order to deter such piecemeal

regulations and promote a nationwide, uniform approach to the regulation of wireless services,

Congress should address this issue and, at a minimum, remove the reservation of authority in

Section 332.

VI. FCC ORGANIZATION

The White Paper notes that Title I of the Act creates the FCC,22/ setting forth detailed

provisions regarding its composition.23/ A re-written Act need not specify Commission

organization, in order to allow the agency sufficient flexibility to manage its activities efficiently.

Nevertheless, the FCC should be structured around the FCC’s functional responsibilities as

reflected in a revised Act, and Congress can use its oversight function to help ensure that is the

case.

21/ See 47 U.S.C. § 332(c)(3). Accompanying legislative history has described “other terms and
conditions” to mean “such matters as billing information and practices . . . and other consumer protection
matters; facilities siting issues (e.g., zoning); . . . [and] the bundling of services and equipment.” See H.R.
Rep. No. 103-111 at 261 (1993).
22/ See White Paper at 1.
23/ See 47 U.S.C. § 154.
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To better reflect technological convergence, the existence of multiple providers, and the

continued need to manage providers, one way that the Commission may be reorganized is as

follows:

 Competition – including mergers, ownership and bottleneck-control measures;
 Spectrum and Technology Policy – including licensing, technical rules and

policies;
 Consumer and Public Safety – covering E911, complaints against providers, and

emergency alerts;
 Enforcement – including the prosecution of rule violations; and
 International – representing the Commission (and U.S. industry) in international

fora (e.g., the ITU, WRC, etc.).

Of course, the Commission would have the discretion to modify this structure and to create other

administrative offices (such as today’s Offices of General Counsel, Office of Legislative Affairs,

etc.) to fulfill critical functions.

VII. ENERGY AND COMMERCE COMMITTEE QUESTIONS

As outlined above, T-Mobile recommends that Congress refrain from implementing

revisions to the Communications Act that are organized around particular technologies or service

types. Instead, a revised Act should be sufficiently flexible to accommodate future services. In

response to the Committee’s questions in particular, T-Mobile submits the following:

1. The current Communications Act is structured around particular services. Does this
structure work for the modern communications sector? If not, around what structures or
principles should the titles of the Communications Act revolve?

The Communications Act should not be structured around particular services. It should

be technology neutral and be organized around the FCC’s responsibilities, which should include

the FCC’s broad authority to promote competition; address a range of technologies and manage

spectrum use; and its ability to adopt a national regulatory regime.

2. What should a modern Communications Act look like? Which provisions should be
retained from the existing Act, which provisions need to be adapted for today’s communications
environment, and which should be eliminated?
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Consistent with the principles outlined above, the Communications Act must continue to

provide the FCC with authority to (1) prevent market dominance, including by imposing limits

on the amount and type of spectrum that providers can hold both through auctions and secondary

market transactions; (2) prescribe behavior among providers and enact remedies where the

marketplace is not providing those opportunities – e.g., interconnection and roaming; (3) conduct

auctions for, and otherwise manage spectrum, in order to encourage competition and new

spectrum use, including by providing existing licensees with appropriate incentives to innovate;

and (4) facilitate a nationwide communications system by subjecting providers to a single set of

federal laws and regulations.

3. Are the structure and jurisdiction of the FCC in need of change? How should they be
tailored to address systemic change in communications?

The structure of the FCC, including its bureaus, should, like the Communications Act, be

organized based on the Commission’s functional responsibilities, independent of technological

platform. Spectrum administration and licensing, for instance, should be uniformly managed,

regardless of how the spectrum is used. In addition, the jurisdiction of the FCC should be further

strengthened through the promotion of a uniform regulatory framework for wireless service

providers that applies across the Nation.

4. As noted, the rapidly evolving nature of technology can make it difficult to legislate and
regulate communications services. How do we create a set of laws flexible enough to have
staying power? How can the laws be more technology-neutral?

Congress can create a set of flexible laws to accommodate changes and developments in

technology, while preserving the Commission’s core values of promoting competition, fostering

public safety, providing consumer protection, and ensuring universal access, by adopting T-

Mobile’s proposals above to focus on marketplace forces across technologies. However, any re-
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write of the Act must also provide the FCC with authority to consider technological differences

in services when necessary. The FCC must, for example, continue to have the authority, based

on current and future technologies, to determine how spectrum should be utilized to ensure its

best and highest use; mandate, where appropriate, the adoption of new technologies so that

outdated systems do not continue to use spectrum inefficiently; and to adopt licensing and

technical regulations that will continue to allow wireless providers to manage interference.

5. Does the distinction between information and telecommunications services continue to
serve a purpose? If not, how should the two be rationalized?

The distinction between information and telecommunications services will no longer be

as relevant if, as T-Mobile suggests, the Communications Act moves away from its “siloed”

sector-based structure to a flexible regime that considers cross-industry issues.

VIII. CONCLUSION

T-Mobile appreciates the Committee’s efforts to modernize the Communications Act and

urges Congress to consider the actions discussed above in order to foster the growth of

competition and innovation in the communications industry. T-Mobile looks forward to

continuing to work with the Committee on these important matters.

January 31, 2014




